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‘Wethe people...to form amore
perfect union’

Who needsafamily constitution? Thefutureharmony of your
family and continuity of your businessmay well depend on
going to thetrouble of writing one.

By Dennis Jaffe, David Bork, Sam L ane, L eslie Dashew, and Joe Paul

Familiesliketo seethemselvesasinformal and free-form, so their usual
first responseto the suggestion that they createafamily constitutionis
that it seems utterly pointless. "Who needsit?' they say. "We know each
other well enough. We can sit down and work things out when they come
up.” And the parent-owner, if heor sheishonest, will add: "My family
knowswherethey stand and what to expect. | maketherules. Why put
thingsin writing?'

Inmany casesinformality worksfine. However, someownersarefinding
that astheir family growsand their business becomesmore complicated,
oneof themost important giftsthey can bequeath to future generationsis
aformal, written family constitution.

Thereisnothing more painful inafamily businessthan adisagreement
which exposesold woundsand misunderstandingsinthefamily, with the
deeply held and seemingly inflexible beliefsof onefaction running head
oninto the equally immovable beliefs of another. The businessisoftena
bystander and ahostage. Asfamily business consultants, we aretoo often
asked to help at the end- stage of this long-devel oping process, after
everyoneisso personally invested inwinning that ssmpleresolutionsare
impossible. If only we could turn back the clock.

Most family conflictsin businesscan beanticipated. They areas
predictable asamarket downturn: Although wedon't know whenit will
happen, we know it will happen. The clashesthat commonly occur fall
into set areas, such as: Whose offspring will get jobsin the company?
Who will receivewhat benefitsfrom thefamily assets?\Whowill have
control?How can | separate myself from thefamily?What am | entitled
to asashareholder who doesn't work in the business?

If familiescan anticipate these sortsof i ssues, and create clear guidelines
for dealinawith them that evervone sunnorts. thev increase the odds of



avoiding the pain of conflict and poor decisions. That iswhat afamily
constitution strivesto do. It functionsasakind of insurance policy against
future problems. By creating binding agreementson governance, it sets
uptheplayingfieldfor orderly succession, providesclear criteriafor
decisions, and establishesmechanismsto hel p resolve conflicts and
disagreementsbefore they have ruinouseffects.

Perhapsthe best way to explain how and why afamily constitutionis
created isto explore somerecent examples. We'll examineafamily
constitution adopted by the three Hibbard brothers, who own one of the
largest ranchesin Montana, aswell asone created by thelarge, extended
Kelley family, ownersand operatorsof the Outrigger hotel chainin
Hawaii. But first let'slook moreclosely at the nature of constitutions, the
function they serve, and their components.

Family gover nment

Constitutionsareinstrumentsof governance. They establishaframework
and aforumfor agroup of equalsto deliberateissues, create policiesand
procedures, clearly definerightsand obligationsof participants, and make
decisionsabout theimportant issuesthey share. Asafamily grows
through generations, and its branches have more peoplewho areless
connected, they need agovernment that setsup structurestoregulatethe
family members shared financial and business dealings and ensure each
member receivespredictableandfair treatment.

To explorewhy afamily constitutionisimportant, we might begin with
theU.S. Constitution, still regarded in many countriesasamodel for
representativedemocracy. The 13 sovereign states wanted to
institutionalizetheir rel ationshipstoreduce conflictsand createasingle,
morepowerful entity. Y et they feared thislarger entity might encroachon
their independenceandrights. The Constitution emerged asamasterfully
constructed document that bal anced the competing interests of the
individual statesand thewhole, and defined the common valuesthat
would guide the new country'sstancein theworld.

A family constitution expressesthewill of thefamily for future
generations. Most important, it createsafoundation for maintaining trust
within thefamily and for guiding the distribution of resources. The
document hel psto clarify everyone'sexpectations, sothat family
membersdo not haveto read the tealeavesto understand what Mom or
Dad or UncleHarry hasinmind for them. It givesfamily membersthe
basic security of knowing what they can expect from the business, aswell
ashow thev can participatein it and continueto earn rewardsfromit.



Whileit leaves many uncertainties, such aswho will be allowed to enter
thebusinessand whowill lead it, the document setsout guidelinesfor
making such decisions.

Thebasic componentsof the U.S. Congtitution aresimilar tothose of a
family constitution. First, thereisthe mission statement. "We the people
of theUnited States, in order to createamore perfect union, establish
justice, providedomestictranquillity...." Likewise, thefamily mission
statement expressesthevalues, goals, and purposesthat will guidethe
members' actions as a group.

Many familieshave mission statements. Whilethesearethe cornerstones
of aconstitution, they aren't enough. Missionsare statementsof intention.
They say nothing about how to get there, or therules of thegame. A
constitution is more comprehensive, and definesthe major waysthat the
family will work together, including specific agreementsabout
employment, compensation, stock ownership andinheritance, saleof
family assets, buy-sell agreements, and so forth.

Next in the U.S. Constitution comesthe articlesthat set out the key
governancestructures—thelegislative, executive, and judicial branches,
andtheir variouschecksand balances. A family constitution may provide
for acouncil of the family membersaswell asaboard of directorsfor the
business, along with variouslinksbetween thetwo. It specifiesthe
responsi bilitiesand basi c operationsof each forum, thecriteriafor
membership and selection of leaders, basic rulesof behavior, and
proceduresto be followed in meetings.

TheBill of Rights, added only after the U.S. Constitution was adopted,
was designed to prevent themajority from running roughshod over the
rightsof theindividual and the minority. Similarly, adescription of the
rights of the variousfamily stakeholdersis one of the most important and
preciseareasof afamily constitution. But the constitution must show the
other side of the equation, too—the obligations and responsibilities of
those who wish to enjoy the benefits.

Likethe U.S. Constitution, afamily constitution sets high standards that
may not alwaysbefollowed in practice. Sometimesbehavior fallsshort of
expectations, and asense of entitlement overwhelmsnotionsof duty and
stewardship of thebusiness. What happensthen?Unlikestate
governments, most familiesdo not haveagood judicial systemto mediate
disputes. A constitution can help by defining the valuesand goalsto be
considered in resolving disputes.



TheHibbards: Lawsto savearanch

A congtitutionisnot just atool for alarge, multigenerational family with
many branches. Thethree Hibbard brothers co-own the Sieben Live Stock
Co., aranch founded by their great-grandfather, Henry Sieben, in 1868.
ChaseHibbard, 50, isthe manager of theranch and the only brother who
worksfull-time on it. The other two, Scott and Whitney, both 47, are
twinswho livenearby. Scott isaconsultant to family ranches, and

Whitney isapublisher currently working onadoctoratein psychology.

Theranch hasbeen run continuously by family heirsfor four generations.
Henry had two daughters—and two ranches—so two large family ranches
were created in the next generation. The Hibbard side runsone of them.
They arelucky in onerespect: A succession of only-child familieson

their side has kept ownership to just the three brothers. Their mother is
still active on the ranch but does not sharein the ownership. Other
familiesarefindingitincreasingly difficult to continueto own and
operatesucharanch. Their increasing numbers, thedifficulty of making a
ranch work asabusiness, and pressuresfrom the estatetax all makesale
of theland economically attractive.

Thebrotherswereintheir early 20swhen tragedy struck. Their father,
Henry Sieben Hibbard, waskilledinan air crash ontheranch. Chase,
who wasworking inabank in California, decided to return to Montanato
run theranch. Whitney and Scott, in college, helped out asmuch asthey
could and, later, settledinthearea. Thethreebrotherswere determined to
avoid what was happening to other ranch families. As Chaserecalled: "It
isunusual for siblingsto successfully work together inmanaging family
ranches. Sometimesthey canwork it out, but often theranchesare
divided uptomeet different needsor accommodatedifferent management
philosophies. Many of thelarge successful ranchesin Montanahave
become smaller and smaller or sold entirely assuccessive generations
takeover. Folkloretellsusthat ranchescan survivebrothersand sisters,
but seldom cousins."

Theranch prospered under Chase's management, but afew yearsago it
faced another crisis. Thebrothers attorney told them it wasdoubtful they
could keep theranchinthefamily after their deaths. Scott and Chase each
have two teenage sons, and whilethe four have not yet decided whether
they want to work on the ranch, the senior Hibbards are hoping they
will—or at least want them to have the option. The estate taxestheir heirs
would haveto pay would likely force asale, however, unlessthey took
strong measuresto protect their future.

Thebrothersbegantotalk about what wasimportant to them. They came
upon aclear theme—that of stewardship. Thismeant that their primary



goa wasto preservetheland aswell asitsnatural resources, and to pass
the ranch as awhole down to the next generation. Scott explains: "One
thingthat differentiatesusfrom other family businessesisthe connection
totheland. Our wholebusinessisabout life, directing and managing the
life of herds, crops, and wildlife—not dealing with inanimate objects. As
an ecosystem, theranch evolvesevery generation, asweaddtoit and
improveit. There'sahistory and astory to every part of theranch,
becauseyou areworking with theland and the environment isalways
different.”

After severa talks and draftswritten separately by each brother, Whitney
sat down and wrotewhat becamethe Sieben Family Constitution. The
seven-page document has several noteworthy features. First, it takesalot
of timeto articulatewhy themissionisimportant to thefamily:

Itisthedesireof thecurrent senior ownersto formulateafamily
constitutionand mission statement to helpinsuretheintegrity and
longevity of theranch through successivegenerations. Therealization
that it becomes more difficult for familyranc hesto survive with each
succeeding generation promptsusto voluntarily and willfully draft this
mission statement and constitution. Sncethetimeof itsfounding, each
generation hasmade certain deliberate sacrificesintheinterestsof the
greater ent ity. Itisour intention and belief that future generations should
do the same.

After presenting the history of theranch, the brothersoutlinetheir core
values:

We hold theimportance and uniqueness of our family legacy and
Montana pioneer heritaget o be paramount. Theranchisthe basis of our
identity asafamily and asindividuals. Without it, wearejust average, or
at least we arenot set apart, and we are certainly not positioned to do
something special. Itisour power base. Onapersonal subje ctiveleve,
wefeel astrong senseof ancestry, familyandranchtradition, heritage,
honor, and adesireto continuewhat our ancestor sstarted and passed
down to us.

Next comestheir statement of purpose:



We have been charged with asacredtrust. Tov iolate that would certainly
bring financial reward, but it would do so at the expense of intangibles
which have much to do with the growth of our souls. Thisassumesthat
theranchisfinancially healthy (so we do not haveto sell assetsout of
financial d uress), and that we acknowl edge and choose to honor our

legacy and love of the land.

Wewereraised with an unwritten codethat theranchisinviolate, that as
an entity itisgreater than any of itsowner  -stewards, and that it is not to
be used as a mone y treefor personal interests. Theranch doesnot exist

for thefinancial gain of itsowners. Theranchismorethanjust a

business. Itisahome, alifestyle, anidentity, an ethos, and a cherished
heritage. Tosell or divideit would violatean ancestra | and familial bond.
It would rupture our sense of place, our deep -seated spiritual union, and
responsibility totheland.

That iswherefamily mission statements usually end—with deep feeling
but no clear guidelinesfor how to achieve and maintain the values
expressed. TheHibbard constitutiongoesfurther, describing, first, the
responsi bilitiesof theowners, and thentheir rights. Thedocument
outlinestherightsof the three owning familiesto usetheranch, but also
spellsout their obligation to select and oversee its management. It
indicateswhat financial benefitsthe ownerswill beentitled to, but makes
clear that fundsareto be used first to devel op and maintain theranch,
before being distributed to the owners.

Nine articles cover everything from ranch management to what
specifically will beexpected of heirsand how thefamily will operate. To
ensurethat membersof the next generation understand their legacy and
values, they arerequired to learn the history of theranch, to work there
for several summers, andfinally, before age 25, to spend onefull year—a
whole ranch cycle—working there. Thisprovisionismeant toinstill an
understanding of the ranch and what it meansto be an owner beforethe
next generation receives stock.

The constitution al so mandates annual family meetingsat theranch, as
well asregular extended family gatherings. Thedocument pointsout how
choicesareto be made between competing priorities, for example,
between prudent management and financial returnto theowners
(management comesfirst), and the future of the business—it will remain
intact, evenif that isnot the most profitable course.

Thethreebrothers, who signed thefamily constitutionin 1997, consider it
alivina document. Liketheland. it will evolve and chanoe. The next step



will beto present it to thefour sonsin the next generation. Chase has
shownit to hisoldest son, but Scott hasyet to present it to hissons. The
brothersagreethat thefamily constitution cannot beimposed on the next
generation. Each son will have make his own decision about whether to
commit himself to the agreement.

TheKelleys collaborativeeffort

If you havevisited Hawaii, you may well have stayed at ahotel owned by
the Outrigger Group, afamily business owned and managed by three
generationsof theKelley family, withafourth generationwaitinginthe
wings. Richard Kelley, aphysician who returned to run hisfamily's
business, is chairman; David Carey, athird-generation member by
marriage, is CEO; and Bitsy, Richard's daughter, isamember of the
executiveteam. TheKelleysarevery much publicfiguresinHawaii, and
thefamily hascarefully guarded itsunity and itsprivacy, asit

thoughtfully guidesits hotel sinto the next generation.

The essence of aconstitutionisthat it isestablished collaboratively, not
handed down by the businessand family leader. That meansthat in
draftingit, thefamily leader, who asbusinessowner can pull many
stringsinthefamily, hasto hang back and work with other family
members, inside and outside of the corebusiness. TheKelleys
constitution was drafted in a half-dozen family meetingsthat took place
over the course of ayear. Two generationstook part inthe creation of
what they call their Charter and Mission Statement: Richard Kelley and
histwo sisters, one of whom a so worksin the business; and the nine
adultsamong their 11 third-generation offspring, ranging in agefromthe
20st0 40.

All direct descendantsof founder Roy Kelley, Richard'sfather, are
entitled to beshareholdersinthefamily businesses, whichincludehotels
and other venturesfrom Floridato Palau. Asthefamily and business
grew, the Kelleysdecided they needed to anticipate and managetheir
future. In addition to asubstantial inheritance, the third generation would
belooking for possible employment at the many ventures. Thefamily
alsofelt some pressureto set standardsfor behavior of family members,
andto providefor thefuture health of the businessand thefamily legacy.

The hotels had a mission statement that governed their purposeand
guiding values, but thefamily needed to link those valuesand aspirations
withthe behavior expected of family members. Richard Kelley notesthat
when hewas CEO, he could informally talk to each of hiskids about
summer iobsand their relationshio to the business. But thefamilv needed



to bedirect and clear about issueslike"How do you get ajob at the
hotel 7' and "How do we act asfamily employees?' Whiletherewere
implicit rules of behavior within thefamily, Kelley says, "by putting them
down on apiece of paper, youfocusonit and peopletakeit seriously.”

TheKelleys constitution beginswiththe Charter and Mission Statement:

Weareafamily committed to our membersand descendantsbeing
responsible, productive, well -educated citizenswho practice the work
ethic and make constructive contributionsinthelocal community and the
world at large. Each member isencouragedtodevelopanduseself -
supporting, marketable skillsthat contributetothe  enhancement of their
own self -esteemand independence. We urge family member sto adopt
lifestylesthat are healthy, personally satisfying, and at such a profileas

to preservethe maximumlevel of family privacy, given the public nature
of our business.

We urgethe continuation of theorientation of prudent, careful investing
with a long -termview of outcomes so all descendants of Roy and Estelle
may enjoy the benefits of the foundation they built.

Webelieveclear, constructivecommunicationsareattheco re of our
long-termsuccessasa family. We encourage all effortsto further
harmony, devel op humor and per spectiveonlife, balancelong  -term
concer nswhileenjoying the present, and to enhance communications,
caring, and amicablerelationshipsamongfami |y members.

Thecharter isaccompanied by concreteguidelinesfor family
employment and for the creation of afamily businessadvisory board. The
Kelleysall signed off onit, even though Richard wasclearly in charge at
the time as CEO and controlling owner. Now he has handed the
leadershipto David Carey, whoismarried to hisdaughter Kathy.

The agreementsthen containtwo central documentsthat regulatethe
family'sparticipation andrelationshiptotheir business. TheKelley

Family Employment Policy isdesigned to "further the professionalization
of therelationship between Outrigger HotelsHawaii and affiliated
Companiesand membersof theKelley family." Asthey movefroma
generation of siblings(Kelley and hissisters) who caninformally work

out jobsand responsibilities, tofirst and then second cousinswho might
want to work in the business, families must makejob and career
expectations. rulesof entrv. and methodsof compensationexolicit. Kellev



notes: "In afamily there are often so many unwritten, even unstated,
expectationsthat thereare certainto bedifferences. It becomes
increasingly important to get agreement on therulesso that everyoneis
working from the same sheet of music.”

The second feature of the Kelleys charter dealswith the often vague
border incomplex family businessesbetween theboard and management,
on the one hand, and theinactive shareholders, onthe other. A provision
inthecorporation'sbylawsprovidesfor an advisory board of directors
and aformal board of directors. The charter goesinto detail on therole of
the advisory board, whichisviewed astheofficial pathway for family
sharehol derswho are not membersof theformal board tolearn about and
influence the business, and to deal with their concernsand differences.

The advisory board functionsasaversion of afamily council. While
family membersarerepresented with six seatson the board of directors
(therearefour outsidersonit), theadvisory boardisopentoall family
memberswho inherit sharesand wish to serve. Two of Richard's seven
children arestill teenagers, and they attend meetings, asdo theteenage
membersof the next (fourth) generation.

Theadvisory board meetsquarterly, and hasalargeannual meeting at a
resort areafor several days. The meetings are designed to beinformative,
educational, and fun. But the board enacts policy and makesdecisionson
any issuethat comesup inrelationto thefamily's stewardship of the
business. M eetingsmay includeeducational briefingsby experts on such
topicsasestate planning, or shared |earning experiencessuch asbuilding
ahouse together.

Family sharehol dersareencouragedto participate, and theadvisory
board'srecommendationsflow up to theformal board immediately for
consideration. The advisory board's bylaws are explicit about
membership, removal of members, noticesof meetings, appointment of
thechairperson, quorumand voting, fees, and amendment. Each bylaw
hasbeen adopted after extensivefamily discussionand theforging of
consensus.

By making their family council part of theformal, legal business
structure—and paying membersfor their participation—the Kelleys
senior leaders show they take ownership and therightsof shareholders
seriously. The advisory board takes care of another important element of
family business, too: It separatesfamily |earning about the businessfrom
traditional board processes. It givesyoung family memberswho do not
yet havethe experience, senseof responsibility, or commitment to beon
the board of directorsonportunitiesto learn and arow throuah



participation.

TheKelleys constitution separatesthefamily'sgovernancefromthe
governance of the businessby clarifying the nature of the overlap
between thetwo systems. Thetheme of their experience isthat a
constitution must be created collaboratively by thefamily, and must be
actively pursued by al of the members.

Building continuity

Though every family constitution isunique, we have cometo seethat
there are certain common featuresthat must bein place for family to
evolveand remainin control of the business. A family withasingle
branch of siblings, likethe Hibbards, may need lessdetail than afamily
with several groupsof cousins, or alarge businesswith many parts, like
that of the Kelleys.

Some constitutionsarequitedetailed when created, and othersadd new
areasand greater specificity asthefamily grows. Somefamily businesses
chooseto createabrief, lesscomprehensive document on thefirst pass.
Once set in motion, the document can be amended, but it remainsin force
for future generationsof family members, who grow up comfortably
awareof itsboundariesand provisions. Thefirst generation commitsitself
to the constitution by creating and signing it; subseguent generations are
educated initshistory and asked to subscribeto it when they become
adults.

Family constitutionsarestill relatively new, and rare, although many
familiesarecreating clearer written agreementsthat containtheelements
of acongtitution. So far the only datawe have on the usefulnessand
effectivenessof constitutionsisthetestimony of thefamiliesthemselves.
For example, two familieswho jointly own onebusinesshavehad a
constitution for morethan adecade. They givethe document credit for
reducing conflictsthat would otherwise havetorntheir partnership apart.

Of course, writing such adocument isno guarantee of success. A
constitution will beworthlessif thesignersdon't takeit seriously asthe
centerpiece of family governance. They have to come to meetings, honor
therules, and work with one another in the spirit embodied in the
document's statements.

Familiesthat devotethetimeand effort to devel oping such adocument
havetakenamajor step forwardin governance. Theprocessitself
enhancestheir commitment to ashared futureaswell asthe securitv and



trust that they can work together. It providesaforumfor family members
to communicateand makedecisionsintimesof pressure, disagreement,
and tragedy. Finaly, it allows conflict resolution to be contained within
thefamily, instead of spilling out into thebusinessor, worse, thecourts.

Theauthorsarepartnersinthe Aspen Family BusinessGroupandco -
authorsof "Working With Family Business' (Jossey  -Bass, 1996). Dennis
Jaffe islocated in San Francisco; David Bork in Aspen, CO; SamLane
in Ft. Worth, TX; Leslie Dashew in Atlanta; and Joe Paul in Portland,
OR.

Thearticles of afamily constitution
|. Mission and purpose

Explainswhy your family isin business, how you will use your wealth,
and what you want to stand for, aswell asabroad strategy for achieving
your commitments.

I1.Values, standar ds, and expectations

Setsstandardsfor family “ citizenship.” Laysout guidelinesfor what is
expected in return for enjoying the resources and support of thefamily.
While somevalues haveto do with business activities, they are set by the
family, asfoundersand owners, and monitored by thefamily council.

Central valuesof thefamily

Describesvalues pertaining to how family memberswill treat each other
and actintheworld; valuesyou’ dliketo seereflected in the business;
how you will useyour resourcesto benefit others; what thefamily will do
to enrich society and each other’slives.

Owner ship, inheritance, and succession



Providesguidelineson how thefamily will deal with issuesof money and
power, distribution of re sources, and theallocation of jobs, position, and
authority inthe business.

Responsibilitiesof family members

Deals with the obligationsof family citizens, including participationin
decision-making, confidentiality insharinginformation, treatment of
employees, behavior inthecommunity.

Support for personal development

Describeswaysthat the family’ swealth can be used to support the
education, aspirations, businessideas, and futuresof itsmembers.

I11. Family council operating principles

Organizestheadult membersintoaclearly defined family council that

has areas of focus and some limited decision-making authority. Describes
the council’ spowers, itsmembers, how itsleader will be selected, how it
makesdecisions, how it will interact with the chief executive of the
business.

Whilefamiliesoften discusstopicsof mutual concerninformally, a
council assures them of having regular meetingswith established
proceduresfor sharing information and reaching decisionson key issues.
Thisis often done—inadequately—by the family patriarch or business
leader, who assumesthat hispower generalizestoall family decisions
having to do with the business. Theintention of aconstitutionisto create
somelimits, even checksand balances, on theleaders.

V. Family and business agr eements

Definesthe boundary between family and businessand, asmuch as
possible, builds afoundation for avoiding major conflicts betweenthe

two. Definesclearly the different functions of thefamily council and the
board of directors, and how board membersareselected. Thereare many
areas of overlap, however, and somefamily membersmay be part of both



groups.

In addition, somefamiliesadopt separate agreementshaving to dowith
how thefamily relatestothebusiness. Typically, these agreementscover
several areas:

Marriageand divorce

Guidelinesfor participation by spousesinfamily governance and the
business, and for protecting the businessin theevent of divorce. May
define opportunitiesfor employment and ownership aswell asrulesof
inheritancefor in-laws.

Family employment policy
Defineswho will beeligibleto work in the business, the re quire ments

for entry, theentry process, and how jobswill be offeredto family
members.

Compensation policy
Clearly definesthe standards by which family membersget paid for work

inthevarious businesses, and for governancetasks, such as guiding the
family council and sitting on the board.

Stock agreements
Providesguidance on how ownership passesamong family members,

how stock isbought and sold, how itsvalueisdetermined, and thelimits
to ownership.
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